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Passed by Shri Uma Shanker , Commissioner (Appeals)

T TR, S5 IS Yook, (HEAA-111), TEHRTEE I, SRR SR SR
T TRy | Teih g ghord
Arising out of Order-In-Original No 28/AC/D/BJM/2017-18  Dated: 31/01 12018
issued by: Assistant Commissioner-Central Excise (Div-111), Ahmedabad North

g I teTehdl/uTeaTaT a1 =19 Uer 9eT (Name & Address of the Appellant/Respondent)

M/s Tenneco automotive India Pvt Ltd

ﬁéwﬁawwﬁamﬁar#mﬁﬁwm%maﬁwwmr%mumﬁaﬁm
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" Any person an aggrieved by -this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

ST A T GeTIaTOT S |

Revision application to Government of India:

()@ () 0 3eus e FRREA 1994 1 ox1- A A e AU ARG & aRF qaEEd
Wﬁﬂ—W%WW%WWﬂWWWW,WW,W FATT, Tored
fgrrer, el wforer, Sfaer &9 3raar, wag AL, 7§ Reel-110001 FT H S e |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(i) afe AT & FhY & A & o9 g FREE ¥ B HERAR @ aew FRaE & ar fEH
mawm#mamgmﬁ,mwmmmﬁmwwm
a7 Rl oo A @Y AT HY gRFAT & aRe g5 @

In case of any loss of goods where the loss occur in transit frofn a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(@) SR F aTe B s ar vy # RrEifa A | oA A & R & s9E s
mmwmaﬁﬁﬁéz&mﬁmm%mmﬁmmﬁar# .;{g\;g,_;?’;;%\h\

sfres @fr:\
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(D) in case O1 repate or auty or excise on goous exporieu w any coutiuy vl
territory outside India of on excisable material used in the-maqufaeture of the
goods which aré exported to any couniry or territory outside India.

apy  afy qgod @ g Tt Rrar oTa & aTeR (Aurer AT A Y) ferate

© Ppgr o AT E -

(c) In case of goods exported ou

payment of duty.

tside India export 10 Neparl or Bhutan, without

(gr)  3ifcrer seured &Y seutge Yeeh o HIAE ¥ o s gl dsic A &l
g ¥ 3R 0l TR S &9 4 ud frger & Fadd D 3rdier & 8RT
TR @ JHT O AT d9re St fre sfafRer (@.2) 1998 9 109 g fay®
fepu aTT & |

() Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under

such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.

(1) WA seuge Yew (3T Srraraeh, 2001 & BH 9 & it afafée
g Tear su-8 Al gt o, Ofte smey & gy ey Ofva et @
S T & AT HE-3e we yrdiver ameer @7 ar-ar il & A LIEG]
e foar siar @i | sEiF @Y Wil 5. & sgumﬁﬁ% ¥ 3fadlad 9rr 35-
z 3t i tﬁ%mﬁﬁiaﬁ'éﬁmuam—swo &1 ufar o &
T | i
The above application shall be made in duplicate in Form No,- EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the 010 and

Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
avidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account.

() RfaemE smdeE & @A STaf e WA Udh ATy Ry ar 5EA @ gl
) 200/~ B ST Y ST I ST Hewwed THA WD e O W ST
<) &t w1000/ - FrE I I ST | | '

The revision application shall be accompanied by a fee of Rs. 200/- where the

amount involved in Rupees One Lac or less and Rs. 1000/- where the amount
involved is more than Rupees One Lac.

Ay e, dend Seuiae Q_lfrq'v oo ATy e ST & gfY srdver i

Appeal to Customs, Excise & Service Tax Appellate Tribunal:-

(1) g seumed e yifarfera, 1944 T &TRT 35-1/35-8 & J{erord: -
Under Section 35B/35E of CEA, 1944 an appeal lies to:-

(&) coffegor Sqearet O e W AT AT o, e
seres od U fardy el =qrenfesor @y gy drieE
ave eelid o 3. s, . qeE, 8 Rl @ v
The special bench of Customs, Excise & Service Tax Appellate

Tribunal of West Block NQ.-;_-Z;T'(R:K. ‘Puram, New Delhi in all
matters relating to classification valuation and
il
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@) sFcarue uReds 2(1) @ o aee IR & e @ i il 5 et 3
Mot e, SAY FedEA S[ed Td AR el =granfReor (Fee) @ ufie

Oy YT, dweierar & -20, FF Aecd BIRPTEd awurss, AUl IR,
3EeaTIE-380016. ' :
(b) To the West regional bench of Customs, Excise & Service Tax Appellate

Tribunal (CESTAT) at O-20, New Mental Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)

above.
(2) v seuree ged (3rder) ferrsrh, 2001 &7 U 6 & 3icie uod .u-3 d

Bife fre R ey i@ #r o ader & fAawg 3rder few v 3TRA
ﬁmqﬁu‘faﬁaaﬁwqwd’rm st By afer 3R AT AT S
msmamm}w%aﬁwmoo/-msmmﬁ | STe] Beurs e
Atar 3 AT T SEleT FU 5 or@ AT 9o oW dd & @ JYT yooos WU
Aol @l | SRl 3CUIE Yot Y AT 3 STOIT 9T SJHATAT YT o S AT EeE)
e @) A TUT oo, W Werell @M | R Ferre UerEe & A A V@i
Fep zmre & ®T A HIY oty ST | IE ST 3 EUR & fopaly snfde ardfierd
8y O 5 Y Qrar @l @ Sl s e A 0o g 1 ' & AU Jmed-
U FU oo/~ HRT Al G |

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.

1,000/~ Rs.5000/-, Rs.10,000/- where amount of duty/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst. Registrar of branch of any nominate public sector
bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of

stay shall be accompanied by a fee of Rs. 500/-

(3 R su gy i a5 A el o EHE QAT & A wedd e A @ Rrr G
IR GG sude ¢ & fadr S qfr 5w 2T & g ge Al  forar udy @
& aas & fe gafeaf el ARt Y e e A1 AT AR F D
Feer RRaT Sl & | :
In case of the order covers a number of order- in Original, fee for each 0.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one

appeal to the Appeuant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria wark if excising Rs. 1 lacs fee of Rs.

100/- for each.

Frerg Qed AITARAAI R T doNfa B srEgE-e & sfd Ruifa fod
T e JnrdeE AT el smeer enfeufa fofae wfERl ¥ amaer 9 & uRAT A
o Y O T €.9o UF @ SR Yod foehe ooT BRI A |

One copy of application or 01.0. as the case may be; and the order of the

adjournment authority shall beer a court fee stamp of Rs. 6.50 paise as
prescribed under scheduled-| item of the court fee Act, .1 975 as amended.

Fald)

(5) e 3 weRTAE el A Eior e ard sl d1 3T S 3mreRfier o
sr & o e geeh, B Sedree geed G daret e =iadiuT GRRAGIRY
Exaar, 12¢R A AR T 1 ;

(6) Attention in invited to the rules coverin
contended in Customs, Excise & Service Tax

Rules, 1982.

g these and other related matter
Appellate Tribunal (P :
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ORDER-IN-APPEAL

This appeal has been filed by M/s Tenneco Automotive India Pvt Ltd.

Plot No.WP.27, Phase II, Bol.GIDC Industries Area, Sanand, Ahmedabad [for

short-appellant] against Order-in-Original No. 28/AC/D/BIM/2017- 18 dated

31.01.2018 [for short-impugned order] passed by the Assistant

Commissioner of CGST, Division-III, Ahmedabad North [for short-

adjudicating authority]

2 Briefly state, the facts of the cases are that during the course of audit
of the records of the appellant, covering the period of 2014 to March 2016,
it was noticed that the appellant had [i] wrongly availed CENVAT credit
amounting to Rs.37,303/- on service tax paid on input service on the
strength of invoices issued beyond one year from the date of taking credit;
[ii] non -payment of service tax amounting to Rs.2,66, 951/-on security
services received by them under Reverse Charge Mechanism (RCM); iii]
non- payment of service tax amounting to Rs.54,539/ on Works Contract
Services received by them under RCM; and [iv] non- payment of central
excise duty amounting to Rs.4,28,194/- by not including the amortization
cost tooling supplied by the buyer in the assessable value of final products.
On pointed out the said issues, the appellant has reversed/paid CENVAT
credit/Service Tax/central excise duty involved therein along interest
applicable. However, show cause notice dated 01.11.2017 was issued to
* them for imposition of penalty under [i] Rule 15 of CENVAT Credit Rules,
2004 read with Section 11 AC of Central Excise Act, 1944; [iij under Section
78 and 76 of Finance Act, 1994, and [iii] under Section 11 AC of CEA
respectively. The adjudicating authority has imposed penalty equal to the
CENVAT credit availed/Service Tax, Excise duty not paid.

B3 Being aggrieved, the appellant has filed the instant appeal on the
grounds that:

e Excise duty is always on the manufacturer of tools and department has
collected the dues from such manufacturer of tools, hence again
demanding duty from the appellant is unwarranted.

« 1In the instant cases non of the acts were backed up with any ulterior
motive or mala-fide intention to evade duty and therefore , imposition
of penalties is incorrect and uncalled for based on settled position on
the issue.

e The relied on various case laws in favour of the/}r_g,um\ent
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4, A personal hearing in the matter was held on 29.08.2018. Shri Lalait
Maheshwari, Chartered Accountant appeared for the same and reiterated the

grounds of appeal. He further requested for leniency in penalty.

5: I have carefully gone through the facts of the case and submissions

made by the appellants.

6. At the outset, I observe that while auditing the records of the

appellant, the audit officers have raised certain points viz.

[i] wrongly availment CENVAT credit amounting to Rs.37,303/- on
service tax paid on input service on the strength of invoices issued
beyond one year from the date of taking credit;

[ii] non -payment of service tax amounting to Rs.2,66,951/-on
security services received by them under Reverse Charge Mechanism
(RCM);

~[iii] non- payment of service tax amounting to Rs.54,539/- on Works
Contract Services received by them under RCM; and

[iv] non- payment of central excise duty amounting to Rs.4,28,194/-.

That though the appellant has paid the amount involved along with interest,
the department has issued. show cause notice for imposition of penalties
under Cenvat Credit Rules/Central Excise Act/ Finance Act and accordingly,
the adjudicating authority has imposed penalties. Therefore, the limited point
to be decided in the instant appeal is only with respect of imposition of

penalty only.

7: I observe that the adjudicating authority has imposed penalty equal to
the CENVAT credit wrongly availed and Service Tax/Excise duty not paid as
the case may be, which do not require any interferénce looking into facts of
the case. I observe that at the time of audit of the records of the appellant
and while taking the observation regarding wrong availment of CENVAT
credit, non-payment of Service Tax/Excide duty, the appellant has not
disputed to the said observations. On the contrary, by accepting such
observations, they had paid/reversed the amount in dispute with applicable
interest. In other words, if the records of the appellant were not audited by
officers, the wrong availment of CENVT/ duty liability would have been
escaped from assessment and also would be a definite loss to Government
Revenue. Further, it is an undisputed fact that contravention of any of the
provisions of statutes clearly attracts penal provisions. In the circumstances,
I observe that the adjudicating authority has correctly invoked the penal

provisions and imposed penalty accordingly. Themfgp%;ﬁ?dg;mt i
V ,::'\0 ‘1";{.‘-.",—;:,'5’: n)f’
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the impugned order and upheld the same.
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8. In view of above discussion, I reject the appeal filed by the appellant.

e~

The appeal stands disposed of in above terms.

:*,—"A
IAT YdR)

3mgad

¥l B3 (SfOieH)

Date: / 08/2018
Attested . :

o A\
(Molanan V.V)

Superintendent,
Central Tax (Appeals),

By R.P.A.D.

To
M/s Tenneco Automotive India Pvt Ltd.

Plot No.WP.27, Phase II,
Bol.GIDC Industries Area, Sanand, Ahmedabad

Copy to:

The Chief Commissioner of C.G.S.T., Ahmedabad.

The Commissioner of C.G.S.T., Ahmedabad North.

The Additional Commissioner, C.G.S.T (System),Ahmedabad North.
The Additional Commissioner, CGST, Ahmedabad North.

The Assistant Commissioner,CGST, Dn III North
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